There is a section of dicta in the recent Supreme Court decision on health care reform that might portend new ground, although not in Commerce Clause jurisprudence. Rather, in his dissent, Justice Antonin Scalia did a curious thing for those interested in statutory interpretation: He cited an op-ed in The New York Times that quoted Senate Majority Leader Harry Reid. Justice Scalia used this quotation as evidence of meaning on the issue of whether Congress intended to draft a severable mandate, or more specifically, why the Court should not interpret the fact that Congress was silent as anything more than compromise.
2 Of course, Justice Scalia often hammers the sentiment that Congress is a messy business, full of backroom deals and compromises, 3 but his choice of source here is illuminating. Though he repeatedly criticizes the use of traditional legislative history to interpret statutory meaning, 4 Justice Scalia rather casually referenced a newspaper quotation of a senator regarding provisions in the Patient Protection and Affordable Care Act. 5 This bit of dicta poses an interesting question: Should the Court look to the public statements of elected officials (outside of the Congressional Record) as Id. at 510-11 ("It may seem that there is no harm in using committee reports and other such sources when they are merely in accord with the plain meaning of the Act. But this sort of intellectual piling-on has addictive consequences. To begin with, it accustoms us to believing that what is said by a single person in a floor debate or by a committee report represents the view of Congress as a whole-so that we sometimes even will say (when referring to a floor statement and committee report) that 'Congress has expressed' thus-and-so. There is no basis either in law or in reality for this naive belief. Moreover, if legislative history is relevant when it confirms the plain meaning of the statutory text, it should also be relevant when it contradicts the plain meaning, thus rendering what is plain ambiguous . . . . [T] he use of legislative history is illegitimate and ill advised in the interpretation of any statute-and especially a statute that is clear on its face . . . ." (citation omitted)); see also Blanchard v. Bergeron, 489 U.S. 87, 98-99 (1989) (Scalia, J., concurring).
5. See Sebelius, 132 S. Ct. at 2675 (Scalia, J., dissenting).
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THE ROSTRUM PRINCIPLE 1449 evidence of meaning for purposes of interpreting ambiguous (or, in this case, silent) statutory text? 6 Is there a fundamental difference between contemporaneous statements by senators made to media outlets and those statements made on the legislature floor? How should these two types of statements made by elected representatives relate to each other and to the interpretation process?
This Article explores a normative proposal for statutory interpretation in light of this media-saturated age. The proposal, referred to in this Article as the Rostrum Principle, encourages the Court to interpret ambiguous terms in legislation with a presumption toward the way the legislation was "sold" to the public. 7 Almost thirty years ago Professor Jonathan Macey first identified the importance of holding legislators accountable for their statements regarding the intended public benefits of pending legislation. Holding legislators accountable for their statements discouraged what he termed "hidden-implicit legislation," where private parties lobby for legislation specifically to benefit their private purpose while legislators publicly hold the legislation out as benefitting the public interest. 8 Macey, however, limited his argument to statements in the legislative record. 9 Although Macey's argument remains as necessary and vibrant today as it was then, the Rostrum Principle pushes hidden-implicit legislation even further and focuses on the shifting public sphere, where such statements are heard, debated, and otherwise held to account-that is, through the media and popular debate.
As with Macey's hidden-implicit legislation, the Rostrum Principle is perhaps most relevant when there is a clear disconnect between the deal struck by the legislators in the text and the "public marketing" of the law to the electorate. 10 There is renewed scholarly and popular interest in curbing 6 . Lawyers make these types of arguments to the Court in their briefs, but courts are, to date, wary of alluding to such sources of meaning in written opinions. See, e.g., May v. Cooperman, 780 F.2d 240, 264 (3d Cir. 1985) (Becker, J., dissenting) ("I believe that this evidence is very weak. Community perception is simply too amorphous and unreliable to provide the ground for constitutional decisions. The opinions and perceptions of the community are shaped by many factors-editorials, personal biases, gossip, news broadcasts, and peer pressure, for example. Such perceptions are thus unreliable indicators of what the legislative purpose of the statute in fact was.").
7. The term "Rostrum Principle" alludes to the elevated platform for public speaking originating in Ancient Rome. See MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1083 (11th ed. 2011). the influence of private interests' hidden agendas over the legislative process, 11 and Rostrum provides a doctrinal mechanism for the Court to address legislative process abuse in the popular discourse when it is embedded within an issue of statutory interpretation.
This Article further explores the shifting public forum-away from the Congressional Record and formal legal frameworks to include cable news television, newspaper op-eds, and even Twitter. The explosion of popular and social media and politicians' increasingly sophisticated use of these forms of communication goes far toward setting the debate regarding pending legislation. At the same time, the saturation and accessibility of these forms of communication may dissuade engaged voters from researching legislative text or the Congressional Record and instead become swept into the debate through popular and social media. This can create more opportunity for private interests to shape a public message while cloaking a private benefit, and legislators may not always be aware of the spin.
12 By supporting the public marketing, or "spin," of the law when confronted with ambiguity, the Court can reinvigorate separation of powers by strengthening the voter's ability to hold the legislature accountable for its policy campaigns and, as Macey originally argued, remove the incentive for such hidden-implicit legislation because the private interest is made aware that a marketing bait and switch will not advance the private benefit in cases of ambiguity. [T] he court assigns meaning to a contested statutory term by using interpretive rules that are self-consciously designed to produce 'democratizing' effects-that is, institutional or social effects that correspond to a particular image of democracy. I call this conception 'metademocratic' because it recasts statutory interpretation as directed not only at assigning meaning in a particular case, but also at advancing a larger democratic project.").
12. should handle ambiguous legislative language. Part II discusses the changing nature of the public forum and the role of media (both traditional and social) in selling legislation. This Part also examines how the aggressive marketing of legislation in popular media by the elected officials themselves reflects upon the institutional balance between the legislative and judicial branches. Part III defines the Rostrum Principle by explaining what it is, when it would be most useful, and how it would work by applying it to a case study. Part IV addresses anticipated criticism and other limiting principles for the Rostrum Principle.
I. THE SCHOLARLY DEBATE

A. The Dominant Interpretive Framework
More than thirty years ago, Judge Guido Calabresi lectured at Harvard Law School and argued that American democracy was "choking on statutes" and that the legal system needed a comprehensive approach to interpreting the new legislative landscape.
14 Since that time, though there is a renewed interest in theories of statutory interpretation, there is little agreement on a dominant approach. A trio of guiding interpretive methodologies-textualism, intentionalism, and purposivism-is debated in law school classrooms, law reviews, and judicial opinions with no clear resolution. Most scholars and judges agree that interpretation must begin with the text of the statute. 15 strident textualists turn their back on all legislative history when interpreting legislation, yet even they concede that language is contextual.
18
The context of choice for these textualists is found in dictionaries, precedent, and the traditional canons of construction. 19 Purposivists and intentionalists, on the other hand, consult a wider range of evidence when assessing context. They often rely heavily on the legislative record (consisting of committee reports, floor speeches, and the evolution of the text through drafts) as indications of what the legislature intended to address by passing the legislation.
20
Some of the most polarized debates in assessing context are waged over the use of legislative history. 21 Those who promote such evidence as a way to contextualize ambiguous text do so as a proxy for deciphering the purpose of the legislation, or the legislators' intent in passing the pending legislation at the time their vote was rendered. 22 Critics of legislative history charge that using legislative history is piecemeal and often politicized and as such offers no indication of Congress's collective intent. 23 language. 25 Concerned that the Court can use legislative history to craft its own desired narrative, textualists argue that such tools violate separation of powers. 26 These arguments are traditionally rooted in more epistemological grounds-that is, Congress's intent is not deducible. Even if it were, Congress is a multimember body with many (and sometimes conflicting) purposes. 27 Justice Scalia therefore finds that the use of such tools is judicial overreach.
28
The recent turn toward originalism theory in statutory interpretation infuses a focus on original public meaning to textualism and at first glance looks similar to Rostrum. 29 Justice Scalia described an understanding of originalism as focusing on the public meaning of words at the time of the Constitution's drafting as a means to contextualize language for interpretation. 30 Justice Scalia juxtaposed this approach with that of the intentionalists who focus on the subjective intent of the framers in drafting the Constitution. 31 Rostrum, however, differs in two important ways from the original public meaning approach. First, Rostrum does not merely look to the colloquial use of language at the time the law was drafted. Instead, Rostrum is concerned with how the legislators chose to market the law to the people, thus keeping a distinct connection between the legislators' goals (not necessarily their subjective intent, but their publicly stated intent) and the public meaning.
32 Second, and related, is that Rostrum is in the end more deferential to the legislature than original public meaning theory. In Rostrum, the legislature has greater influence over how the Court will subsequently interpret the law, so long as legislators are consistent with how they present the law to the public and how they draft 25 However, as original public meaning purports to do, Rostrum also removes the epistemological uncertainty because the "actual" intent or purpose of Congress is not at issue with Rostrum, only the spin of the legislation. 34 The Court merely holds Congress accountable to the people for the meaning it sold. 35 The Court is not overreaching. 36 On the contrary, the Court merely echoes Congress's public statements and punts back to the electorate to ultimately weigh in on the legislative policy's underlying wisdom or goals.
B. Statutory Interpretation's Democracy-Forcing Role
The animating spirit behind the Rostrum Principle is part of larger 33. See, e.g., Strauss, supra note 24, at 266 ("Considering the courts, too, as political institutions whose misuse of authority must somehow be kept in check, in my judgment, requires judicial acknowledgment of a partnership with the Congress. That acknowledged partnership must be one that respects the general integrity of its processes (while mindful of the possibilities of manipulation). It must accept that the Constitution . . . requires of it the attempt to discern and build upon the public, political impulse of legislation. In such a context, the political history of legislation cannot be a suspect inquiry. Even in doubting the coherence of the inquiry, we would have to remember as well its importance as discipline for the inquirer; for the same insights that might make us doubt the existence in reality of a public-regarding legislative purpose must also make us extremely chary of judges who declare their independence of any inquiry into political history."). (2005) ("It would be strange indeed to ignore these public justifications, offered to persuade the people and their representatives as to a law's propriety, when later applying that same law against the people."); see also Bell, supra note 34, at 9 ("A legislature's explanation of a statute itself merits recognition as an act of legal significance. Two normative principles compel such a conclusion. First, legislatures, like other governmental institutions, have a normative obligation to explain, as well as enunciate, their commands. Second, government must not mislead its citizens." (footnote omitted)).
36. Kysar, Penalty Default, supra note 11, at 964 ("My own view, as I have explored elsewhere, is that canons assuming the correct functioning of rules that the legislature sets for itself are less vulnerable to the attack that the judiciary has exceeded its interpretive function.").
37. See McGreal, supra note 35, at 1281 ("Specifically, bicameralism and presentment are a process intentionally constructed to generate public debate about legislation. Consequently, legislative history-which memorializes such debate-is a valued part of the process, not merely a disposable byproduct left over after text takes its final form."); see also Nourse, supra note 10, at 1120 (arguing that textualism should embrace legislative history as strengthening separation of powers).
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scholarly and popular discussions about legislators' accountability to the electorate. 38 In the mid-1980s, a wave of articles uncovered the separation of powers benefits derived from judicial attention to the political history of legislation.
39 Almost three decades of strong textualism diverted the conversation from process-oriented public law scholars and toward a more formalist approach to the rule of law. However, in light of new uses of media, this Article reinvigorates some of those discussions and argues that courts should include legislators' use of media and other forms of marketing in "political history" and, moreover, that the inclusion of such a use is consistent with a pragmatic understanding of the interpretative process. 40 Professor Abner Greene writes that "[a] deeper understanding of social history can provide important insights into the legislative purpose behind the statute."
41
As an institutional question, some scholars focus on Congress and propose changes from within the legislature to hold Congress accountable to the voter. 42 Others look to the Court to take a more active role and propose judicial review of the legislative process. 43 Still others question the utility of framing the underlying interpretive debate within the tripartite framework of textualism, intentionalism, and purposivism and suggest instead to move beyond these three theoretical approaches altogether. 42. Bernard Bell posits as part of his public justification method of interpretation that legislators have a "duty to explain" the reasons behind the legislation. Bell's theory aligns with Rostrum in that it uses legislative history to evidence the public justification rather than the subjective intent. It does not, however, appear to go beyond the more traditional legislative record. See, e.g., Bell, supra note 34, at 76 ("The public justification approach seeks the reasonable meaning of words rather than subjective intentions of those who approved the words. It is an 'objective' rather than a 'subjective' approach, but expands the text that must be interpreted to include the institutional justifications for statutes as well as their text.").
43. Hillel Levin recently proposed a theory of interpretation based on contemporary meanings and expectations. 45 Levin argues that "the behaviors and norms of the community, supported as they are by official action," should guide judicial interpretation. 46 The "contemporary meaning and expectations approach" advocates that how the community follows the law shapes the law's meaning. 47 The Rostrum Principle is in some ways a variation of this idea-elevating the role that the public's understanding plays in determining meaning-but the Rostrum Principle's traditional focus remains on the constitutional power to make the law and on the statements and presentation by the legislators.
The search for a new framework that includes the normative goals of increased accountability is supported in literature that addresses interpretation issues that arise from ballot initiatives or other direct democracy mechanisms.
48 Jane Schacter addresses these forms of direct democracy and explains, "The court assigns meaning to a contested statutory term by using interpretive rules that are self-consciously designed to produce 'democratizing' effects-that is, institutional or social effects that correspond to a particular image of democracy." 49 Schacter terms this use of statutory interpretation doctrine "metademocratic" and focuses on how the interpretive process is useful for normative democracy-forcing goals. The traditional model of legitimacy in statutory interpretation reflects an approach that draws a sharp distinction between the functions of the legislative and judicial branches of government based upon the perceived demands of democratic theory. The traditional approach demands interpretive "restraint" as a way to enable the dynamic of electoral accountability to operate; voters can assess the choices made by legislators only if those choices are clear and unobscured by judicial choices covertly made in the name of interpretation.
The popular conception of law, however, calls into question the extent to which the dynamic of accountability can operate. The problem is that voters receive information about, and come to understand, legislative law from a sprawling and diffuse set of sources-most prominently assorted media. As with initiative laws, the meanings that voters attach to legislative laws and other governmental policies flow as much-if not more-from ongoing, media-driven processes than from the bare legal language of law or other formal legal sources.
Id.
49. Schacter, supra note 11, at 595. 50. Schacter, supra note 44, at 111-12.
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Similarly, Professor Victoria Nourse argues for reframing textualism to account for the representational separation of powers principle. Nourse points out the need for a theory of statutory interpretation that will embrace legislative history as representative of the plain meaning and will thus respond to the structural ambiguity a legislator creates by speaking to constituents in a decisively prototypical manner and then drafting with an eye toward the Court as audience. 51 Nourse reinvigorates a separation of powers perspective to the enterprise of statutory interpretation.
C. Situating Rostrum in the Literature
The academic trend toward democracy-forcing proposals in statutory interpretation signals discomfort with the current process. Rostrum is based on similar discomfort. Current interpretation doctrines fail to address the disconnect between the Court's ex post interpretation of language "sold," perhaps unknowingly, to the public in a politically palatable light but then written in an ambiguous or even contrary manner. In other words, the text and context are increasingly divergent. 53 Because public debate is increasingly partisan and increasingly loud, Congress repeatedly applies a marketing gloss on pending legislation and then the electorate votes according to the spin they have internalized. Meanwhile, the Court is operating under a very text-based interpretation scheme. This creates a disconnect between what the electorate thinks legislators do and what the Court might interpret the actual text of the law to do. This disconnect undermines the legislature's democratic accountability.
54
This disconnect is concerning for several reasons: (1) the marketing can 51. Nourse, supra note 10. 52. Id. at 1170 ("The question is how shifting power affects power-defined-as-representation. The representational approach 'asks whether and how the shifting of tasks among governmental players affects "who" will decide,' where the 'who' is the people, represented by state, district, and nation. Power is thus defined as the power of the people organized in 'constituencies creating the departments.'" (footnote omitted)).
53. Scholars argue that interpretation is generally a function of social context and audience, and as such relies on an understanding of the three main interpretive communities: policy, politics, and public. See, e.g., William S. Blatt, Interpretive Communities: The Missing Element in Statutory Interpretation, 95 NW. U. L. REV. 629, 630 (2001) ("Statutes engage the following three distinct communities: the policy community of specialized professionals found in government bureaucracies, the political community of elected politicians, and the public community of the general electorate. Recognizing these communities dissipates much of the confusion surrounding statutory interpretation. Judges vary their readings of statutes depending on which community comprises the audience for the decision, and rightly so. In a representative democracy, judges usually should adopt the perspective of the community responsible for the issue." (footnote omitted)).
54. See, e.g., Nourse, supra note 10, at 1129 (explaining such disconnect as a "structureinduced ambiguity" caused by the need for legislators to speak in ordinary language toward constituents and technical, legalistic language toward judges).
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actively misinform constituents if they fail to notice that the text is presented differently; (2) the people are unable to hold their elected officials accountable for the text if legislators' public statements misinform the people; (3) the legislature currently lacks an incentive to monitor the disconnect between the portrayal of a pending law and the actual text on which legislators vote; and (4) the Court, when faced with ambiguous language, is left to consult dictionaries, canons of construction, and, possibly, the legislative record. None of these tools for deciphering meaning interact with the public debate that occurs before the law passes.
II. THE SHIFTING PUBLIC FORUM
The influence of special interests in legislation is certainly not a new problem; almost every generation wrestles with the tension between influence and democratic ideals. What recently changed is an increased use of various media outlets as public relations operations for special interest legislative agendas. 55 In light of this explosion of media-savvy politics, new dangers sprout: the legislator-as-talking-head, the coordination of talking points, and the mass production of legislation by special interests all combine to create a situation where the "public gloss" of legislation no longer represents the law as written. Or, even worse, the legislation is meant to obfuscate a very different private intent. 56 Although the glare from the media spotlight frequently blinds the public discourse to such an extent that the electorate holds the legislature accountable for policies that are not actually reflected in the text, the Court typically disregards those same policies.
A. The Role of Marketing
There is much academic and popular discussion about the role of marketing in electoral politics, especially post-Citizens United. 57 The focus generally remains on campaign spending and marketing of particular candidates or attacking opponents through media. 58 Similarly, there is scholarly discussion about the role of media in ballot initiatives and referenda. 59 However, the legal scholarship contains very little analysis of the marketing of particular pending legislation and the attendant discussion of how a marketing campaign might relate to statutory interpretation issues.
60
The word "marketing" itself has many meanings. For purposes of the Rostrum Principle, "marketing" is cabined to the statements that are clearly attributable to elected legislators that are made during the time before the passage of a statute and that explain the purpose of the legislation to the public. 61 Rostrum expands legislative history to include public statements by legislators in certain forms of more popular media-specifically op-eds, social media, television news, and cable network outlets. 62 Its own performance for evidentiary issues must limit judicial use of such popular media, but the Rostrum Principle seeks to expand the universe of evidence that the Court may rely upon to determine meaning with the goal of holding the legislature to its publicly stated purposes and intents.
At first blush, the use of popular media to establish meaning might appear radical. But if scholars and judges reframe popular media as the current public forum, then it becomes not only natural but expected that the way an elected official characterizes aspects of pending legislation on Meet the Press or Twitter should help explain the context in which the Court attempts to decipher meaning. 63 The participatory aspect of new mediathe sharing of tweets and reposts on Facebook-amplifies the impact an elected official's marketing of legislation can have on voters.
64 Studies but rather are 'crafted' by public officials and other elites for their own purposes, the majority's will cannot serve as the autonomous constraint on-or focus for-decision making by elected officials that is contemplated by the political accountability paradigm." (footnote omitted) have shown that participatory politics are engaging today's youth demographic, and a large concern for users of new media is gauging the trustworthiness of information.
65
Rather than holding legislators accountable for their public comments as a tool toward deciphering intent, however, Rostrum merely holds legislators to their public statements as indicia of meaning on their face.
66
Rostrum provides no mechanism for using elected officials' remarks against them or for otherwise attempting to impeach an elected official's character. Instead, Rostrum focuses on the public forum and the public debate as they appear to the voters. 67 The public debate is a proxy for meaning; rather than relying on how a contemporaneous dictionary defines a word, Rostrum allows the Court to use the definition swirling throughout popular discourse-which the lawmakers themselves set into motionduring the time leading up to the passage of the legislation in question. In contrast to Justice Scalia's original public meaning textualism, however, the focus of Rostrum remains on the legislator's role in setting the public debate and thus on the chosen marketing spin that becomes the public meaning.
B. Separation of Powers
As noted above, coordinated lobbying efforts toward passing specific legislation are nothing new. However, the increased availability of media outlets to express a coordinated marketing campaign and the ability of certain coordinated groups to set the terms of the public debate through disciplined use of talking points and marketing strategies skew the electorate's ability to hold elected officials accountable. 68 The problem of hidden-implicit legislation, so aptly discussed by Professor Macey, remains. While Macey's proposal that courts should defer to the "public purpose" of laws when faced with ambiguity strikes to the heart of the matter, it does not address popular media's role as a forum for legislators to disseminate the public gloss while writing the private intent into the Should the Court support the "plain meaning" of the deal that was struck even if it differs remarkably from the public marketing campaign surrounding the legislation? This question shines light on why popular media differs from the official record for interpretation purposes. While granted the ability to decipher the law, the Court walks a narrow separation of powers path between deciphering and creating meaning. 70 This attention to the Court's role threatens to downplay the other part of the separation of powers equation: the assumption that Congress is the most democratically accountable branch and is therefore the branch with the power to make policy (and that the electorate signals Congress through the vote).
71 But where is the accountability when members of Congress launch a full-force marketing campaign around pending legislation, only to draft text that is disconnected (either intentionally, through a series of compromises, or through the inherent limits of language) from what Congress promised? The electorate is removed from participating meaningfully in the process and Congress is no longer the most democratically accountable branch. In such a case, Rostrum posits that the Court buttresses separation of powers principles by interpreting ambiguity with a presumption toward what Congress sold to the electorate. By doing so, the Court strengthens the process that keeps Congress the most democratically accountable branch.
C. How The Media Differs from Legislative History
Traditional legislative history can provide evidence of the legislative intent behind the resulting legislation and the internal processes leading up to the final draft. As such, these traditional sources offer insight into meaning and drafting history. But popular media differs in that it is meant primarily for consumption, on a mass scale, by laypeople. Because of its mass audience, popular and social media is simplified and proceeds in broad strokes and sound bites. 73 This feature lends itself well to marketing and talking points, which is where a threat to democracy may lie. at 1126 (acknowledging that even "political scientists who find no correlation between people's views on particular issues and representatives' voting records, or who insist that voters have the 'haziest awareness' of specific policy issues" still place immense value on the role of the electorate to "check" representatives' behavior through the vote (footnote omitted)). But see Staszewski, supra note 57, at 1254 (stating that recent empirical work calls into question the connection between any particular policy and its subsequent vote).
73. The simplified nature of the language used to explain legislation to the public should not matter for its importance as an accountability scheme. For more on this, see infra Part IV. Because of its accessibility, popular media also increasingly sets the terms of the legislative debate.
75
Rostrum also changes the use of legislative history, be it in the Congressional Record or in the popular media. For example, Judge Posner takes an expansive view of legislative history. He might include, for example, a direct quotation by a legislator in a newspaper on a pending legislative matter within the legislative history rubric. 76 A handful of federal court opinions do just that. 77 However, in those cases, the courts offer a newspaper quotation as a proxy for the legislator's intent or the purpose of the legislation. 78 Rostrum provides a different use of legislative history-where the courts use the public statement merely to evidence how the legislators present legislation to the public. 79 It is the communication 78. See Sherman, 623 F.3d at 510; id. at 521 (Williams, J., dissenting) ("There are troubling statements in the record indicating religious motivations on the part of some of the Act's supporters. The bill's chief sponsor, Senator Kimberly Lightford, said this to the press: 'Here in the General Assembly we open every day with a prayer and Pledge of Allegiance. I don't get a choice about that. I don't see why students should have a choice.'"); Brown, 258 F.3d at 271 ("When asked by a newspaper reporter about his intent in sponsoring the bill, Senator Barry responded that his intent was not to force prayer in schools, but he added, 'This country was based on belief in God, and maybe we need to look at that again.'"). But see id. at 271 n.2 ("The parties disagree whether statements to the press are admissible as exceptions to the hearsay rule. We do not decide this question but include this statement only for the sake of completeness. We do not, however, believe that its inclusion materially adds or detracts from the views of legislators contained in the legislative record.").
79. See Nourse, supra note 10, at 1124 ("This means that legislative history should be consulted not to find the intent of the legislature, but as a reference guide and a lexicon for prototypical legislative meaning."); see also Underlying the Rostrum Principle is a conception of separation of powers that requires consistent dialogue between the public and their elected officials. The Rostrum Principle focuses on expanding the Court's conception of the public forum from the halls of Congress (that is, traditional legislative history) to the "Twitterverse."
If the goal of statutory interpretation is to yield the most objective reading of the statute as understood by those who voted on and are to be governed by such laws, then examining how the debate was cast and vetted through popular dialogue is a fair way to decipher that meaning. Society's modes of communication are rapidly changing and legal doctrine does not always keep pace with such changes. Words acquire meaning through context and the context of legislation is rooted in the public debate surrounding the birth of that legislation. Given that the Library of Congress is now archiving every public "tweet" ever posted, 81 however, the justification for allowing a senator's statement on the floor of Congress but disallowing the same senator's statement to his constituents through The New York Times or Twitter is increasingly flimsy. This rationale underlies centuries of reference to the official legislative record. There is something both obvious and necessary about using legislators' own statements to hold them accountable to the public. Rostrum merely expands the pool of available evidence to include what is arguably more reflective of the public debate in today's times-television, print, and social media.
III. WHAT IS THE ROSTRUM PRINCIPLE?
A. Definition and Goals
The goals of the Rostrum Principle are three-fold: to encourage Congress to market legislation in a similar fashion to how Congress conceives the legislation; to put the voters on proper notice regarding legislation and policy; and to encourage a functioning dialogue in the spirit of democracy. A large part of any functioning dialogue entails trust, and the voters are more likely to trust the cues they receive from legislators if there is institutional assurance that the legislators mean what they say-the judiciary will hold legislators accountable for what they say. 82 purpose of showing that they did appear and not for the purpose of showing the truth of the information contained in them.").
80. The institutional restructuring posited by the Rostrum Principle strengthens Congress's proper role as policymaker by using the judiciary as a guard against improper or incomplete dissemination of information to the public. 83 Rostrum gives the Court a means to monitor the legislature's dissemination of information to the electorate while respecting the legislature's ability to define policy. The Rostrum Principle provides institutional confirmation that there is important normative value in expanding the extrinsic evidence to include statements made by elected officials to the popular media so that a court may refer to these statements in order to decipher a text's meaning. Rostrum ensures that the interpretation is contextually appropriate and reflected in the public forum.
84
Almost all legal and linguistic theorists agree that language is meaningless when divorced from context. 85 The Rostrum Principle is based on a normative claim that the relevant context for statutory language is part and parcel of the democratic dialogue out of which the statute was born. Context in this sense has two important audiences: the legislators themselves, who set the terms of the popular debate through their public statements, 86 and the voters, who are governed by the statute and ultimately must weigh in on the overall legislative policy choices carried out by their representative. 87 While the dictionaries and semantic canons used by textualists also provide a sense of cultural context, 88 as does the underlying premise of purposivism (that is, understanding the mischief the law was meant to address and thus its historical and cultural impetus), 89 the has long been a dispute between the 'subjective' and the 'objective' readings of statutory language." (footnote omitted)). 86. And, in turn, the media and cultural understandings of language and contemporary debates also affect legislators. See Schacter, supra note 44, at 165 ("Media sources such as television, talk radio, and newspapers heavily influence legislators.").
87. See SINGER & SINGER, supra note 84, § 48:2 (suggesting that the Court should give weight to unofficial meaning attached by the public at large when considering issues of interpretation).
88. Especially when one makes a point of relying on a dictionary written contemporaneously with the legislation. See MCI Telecomms. Corp. v. AT&T, 512 U.S. 218, 227-28 (1994 Rostrum Principle provides a context for language, and at the same time reinforces a "metademocratic" norm.
90
Professor Jane Schacter conceives of metademocracy as a form of democratic legitimacy in statutory interpretation that has emerged as the dominant essentialist view has receded. In this conception democratic legitimacy is measured not by the elimination of judicial discretion in statutory interpretation, but instead by the interpretive principles and default rules that shape and channel that discretion. Specifically, the court assigns meaning to a contested statutory term by using interpretive rules that are self-consciously designed to produce "democratizing" effects-that is, institutional or social effects that correspond to a particular image of democracy.
91
Using metademocracy as a framework, the Rostrum Principle is an interpretive rule "self-consciously designed to produce" 92 a mirror that reflects the interpretive gloss that elected officials give pending legislation.
B. Rostrum and Current Statutory Interpretation Doctrine
One might pragmatically consider the Rostrum Principle a policy canon like the rule of lenity, the rule of constitutional avoidance, and the federalism presumptions. The Rostrum Principle could operate as a normative prescription that strengthens institutional organization and supports larger substantive goals. 93 Scholars may introduce the Rostrum Principle as a policy canon when: (1) there is an interpretive question surrounding ambiguous text and (2) the parties have access to public statements by the legislators made contemporaneously with the time of enactment that evince public discussion of a particular interpretation. Rostrum will not frequently come into play because much current legislation was passed years before extensive media accessibility and expansion. In other words, Rostrum is a canon in its infancy by its very nature. However, in coming years, as the legislative process becomes more L. REV. 630, 670-71 (1958).
90. See Schacter, supra note 44, at 112 ("The metademocratic approach acknowledges the inevitability of interpretive discretion and the centrality of the rules used to resolve ambiguity, focuses upon choosing interpretive rules that are self-consciously designed to address identified problems in the democratic process, and links democratic legitimacy not to a mythic brand of interpretive 'restraint' but to the use of default principles designed to further a larger vision of democracy.").
91. Schacter, supra note 11, at 595. entwined with popular consumption of media and marketing, it is likely that Rostrum will become more relevant.
Finally, the Court must play other roles to ensure proper democratic norms, for example, by shining a light on legislative attempts to cloak something unconstitutional as constitutional through carefully ambiguous drafting.
94 Rostrum does not foreclose such roles of the Court. Rather, Rostrum merely envisions the use of public statements as a snapshot or record of the public debate as evidence of the meaning of ambiguous language.
C. Practical Applications of Rostrum
As discussed above, the Rostrum Principle will not apply to all interpretive situations; it is seemingly best suited for recently enacted legislation where there is a record of public engagement on the policies and terms, or the legislation. 95 Although the small universe of statutes that might currently be eligible for this approach to interpretation might not seem to warrant an entirely new interpretive canon, 96 it can be expected that, going forward, more legislation will be marketed through intense public relations and social media campaigns. The Rostrum Principle can help define the institutional roles early and hopefully reignite a vibrant public dialogue about policy on the front end of the legislative process. In other words, the Rostrum Principle formally adopts the implicit understanding that public debate, and the norms and values expressed in the public forum, matter for determining the context of ambiguous statutory language. 97 Recent opinions reflect that the courts are currently split on how to address contemporaneous media statements as evidence of public debate. Examination of these federal court opinions increasingly grappling with the use of media for interpretation purposes is useful to understand how Rostrum could work.
99
Focusing on the federal system helps crystallize the boundaries that must limit Rostrum. 100 The goal of Rostrum is not to uncover any true motivations of sponsors; 101 rather it is to reframe interpretation of meaning as one reflected most clearly, and perhaps most democratically, by the terms of the debate in the public forum at the time of passage. Since states vary in their legislative record-keeping and legislative processes, the role of media and other public forms of debate could vary state to state.
102
Expanding Rostrum to fit the variety of state interpretive precedents and situations is outside the scope of this Article.
As discussed above, the use of newspaper quotes or other extratextual media sources as evidence of some true meaning for purposes of constitutional analysis is also outside the scope of the Rostrum Principle. For example, a series of school prayer cases reflects a pattern of debate about the limits of newspaper quotations by senators as evidence that religious purposes motivate "moment of silence" laws. In the mid-2000s, federal circuits grappled with whether these "moment of silence" laws violated the First Amendment, and the circuits split as to the propriety of using senators' statements to the media to show the legislature's motivation for the legislation.
103 This is different from using such sources merely as proxies for the public debate.
Although a search of federal case law reveals that no courts currently adopt an equivalent of the Rostrum Principle, an increase in dicta and dissents seems to point to the use of extratextual materials to capture the 99. For definitional purposes, this Article confines the Rostrum Principle to the federal courts. While state legislatures and state courts might benefit tremendously from the adoption of a Rostrum Principle for interpretive purposes, the vast differences in organization and official recordkeeping at the state level are perhaps too diverse for broad interpretive theories.
100. Cf. spirit of the public debate in order to shed light on ambiguous statutory text. 104 In at least a few of these cases, there is some discussion of whether legislators' statements to newspapers or press releases from legislators' offices are valid evidence of public debate. 105 In 2011, the Third Circuit used press releases from senators' offices to provide clues to Congress's intent to interpret ambiguous wording in a New Jersey law. 106 In Lomando v. United States, one of the issues was whether a New Jersey law requiring a plaintiff to submit an expert affidavit alongside a claim for medical malpractice applied to a physician assistant. 107 The Third Circuit first found the statute ambiguous on this question and then looked to legislative history for guidance. 108 Relying in part on a press statement from senators' offices stating that "[t]he goals of the final legislation were to 'reform the State's ailing medical malpractice insurance system to provide insurance relief for doctors and ensure that patients in New Jersey' will be able to get the treatment they seek," the court read the statute narrowly not to include physician's assistants. 109 The narrow reading in this case allowed the claim against the physician assistant's employer to proceed even in the absence of an expert affidavit, and the case was remanded to the district court. 111 Examination of a series of amendments to the 1969 Federal Coal Mine Health and Safety Act revealed a "congressional seesaw" of sorts of which the latest amendment, inserted in the PPACA, restored the rights of eligible survivors to continue to receive benefits after a miner's death without having to file a new claim for benefits. 112 The court found that the amendment was not ambiguous but used extratextual What makes the Gonzales case a particularly compelling example is that the Supreme Court reversed the Tenth Circuit. 122 Justice Scalia wrote for the majority and found that the use of the word "shall" did not create a mandatory enforcement duty. 123 Justice Scalia derided the floor statement used in support of the legislature's intent to create a mandatory enforcement for restraining orders, but he did not mention the press statements.
124
Justice John Paul Stevens and Justice Ruth Bader Ginsburg dissented from this interpretation of Colorado law, seemingly mindful of both the need for deference to the federal court's jurisdiction over Colorado on issues of interpretation of Colorado law, as well as the undeniable policy debates that spurred the passage of this particular Colorado law.
125 While Stevens and Ginsburg also did not mention the press statements, they wove together law review articles, policy studies, and legislative and other political history of the pre-enactment period to show the loud policy discussion that mandated enforcement of restraining orders in the domestic abuse arena. 126 The dissent harshly criticized the majority for giving "short shrift" to this political and cultural history and discrediting how political and cultural history informs the reading of the language at issue.
127
While Justices Scalia and Stevens seem to continue to debate their long-standing differing views on interpretation-that is, whether or not legislative history and other extrinsic evidence can ever capture a legislature's purpose or intent-Rostrum might break their impasse.
Here is how: By using the sponsor's statement to the press about the law providing zero tolerance, the Court can understand that the legislators presented the public with this legislation as a new turn for the state-one of mandatory enforcement in domestic violence restraining order cases. Because the sponsor "sold" the legislation as such, the sponsor is accountable for such policy to the constituents. The more examples of such a marketing spin (or other public statements to similar effect), the easier the Court can apply Rostrum. If the public feels strongly that law enforcement needs to retain discretion in these matters, the public is now 
A. Incentives
There are several incentives that Rostrum could provide as an accepted doctrine of interpretation. First, it encourages legislators to communicate to the electorate about policy against a background of judicial monitoring. Ideally, the Court's monitoring function is subtle; the Court merely intends to hold the legislature to its public statements. But the monitoring plays a vital role in restoring trust between the electorate and the legislative branch and ultimately strengthens separation of powers. 129 Any communication puts voters on proper notice about legislation and policy as well, which has normative benefits beyond separation of powers. 130 Finally, through describing and categorizing Rostrum as a principle, the Court is provided a framework for using public statements and public debate which plays a crucial contextualizing role in interpretation already.
The Rostrum Principle might create the following incentives for Congress: either (1) make Congress less likely to engage in misleading spin of pending legislation because of the awareness that the Court will hold the legislation accountable to the spin, or (2) ignite even more political pandering and spin in the hopes of laying groundwork for eventual interpretation issues. Taking each of these possible incentives in turn, the Rostrum Principle upholds its normative goal of fostering meaningful and accountable public debate.
First, application of Rostrum will sound a warning to legislators that their public comments to various media outlets matter and could influence later interpretive questions. This merely curbs the lobbyists' ability to spin legislation through elected officials. 131 If the application of Rostrum chills public officials' speech in popular and social media, citizens might have to work harder to ascertain how their public officials represent them. 
THE ROSTRUM PRINCIPLE 1473
However unlikely it is that the average voter will engage in research of the Congressional Record and the corresponding absence of debate that might occur if media is somehow weakened, applying Rostrum is arguably better than allowing unaccountable statements to set the terms of any public debate. Alternatively, scholars could argue that the use of Rostrum will only make the current echo chamber louder as special interest groups fight to have their spin encoded in the public debate for future litigation purposes.
133 While a valid fear, and one that could potentially skew the public debate based on access to media (assuming that those interests with the most money continue to enjoy the most access to media and thus have the loudest voice), there is the corresponding consequence that the Court will echo the spin. 134 At the very least, Rostrum encourages public debate to center on the actual policy discussion rather than on a false public benefit that cloaks a private interest. In the midst of ambiguity between the stated public interest and the unstated private benefit, the Court will give preference to the stated public interest. 135 In other words, an elected official must take care to market pending legislation exactly as the elected official intends the judiciary to interpret the legislation.
B. Possible Stumbling Blocks
There are some problems that might arise with the application of the Rostrum Principle. The first problem is a practical one: It might make interpretation messy at first, as litigants struggle to organize and cite to public statements. There is little reason to scrap the whole enterprise however, as courts have shown themselves capable of sorting through such evidence even though scholars have long made the same arguments against legislative history. 137 be able to make factual findings regardless of whether Congress has expressly made findings).
133. See Adrian Vermeule, The Constitutional Law of Congressional Procedure, 71 U. CHI. L. REV. 361, 412 (2004) ("Without transparency, agents gain less from adopting positions that resonate with immediate popular passions, so transparency may exacerbate the effects of decisionmaking pathologies that sometimes grip mobilized publics."); see also Schacter, supra note 44, at 145 ("[A]ssigning a central place to media sources invites strategic behavior on the part of partisans in the initiative battle, such as attempts to fill the airwaves and the larger public record with characterizations and claims intended to influence subsequent judicial interpretation.").
134. See Staszewski, supra note 57, at 1290-92. 135. For more on this outcome and why it differs sharply from textualism, see Bell, supra note 34, at 20-23.
136. See Staszewski, supra note 57, at 1289 ("[D]eliberative accountability is premised on a conviction that it is more productive to debate the merits of particular policy choices, rather than trying to ascertain or impugn the motives of those who have taken a position."). process? Arguably, no. What Rostrum does is incentivize the legislator to keep constituents abreast of last minute changes. If the legislator does not want to enforce the last minute change then arguably the party that does will carry the burden to convey the change to the public. 143 If no legislators want the last minute change available to the public, then the Court merely curbs abusive process by not allowing such private drafting to stand. Moreover, Congress should record any last minute compromises in the Congressional Record. Rostrum is not necessarily proffered to trump the Congressional Record. Rather, the inclusion of the public sphere and the pre-enforcement marketing of legislation add more context to both the traditional legislative history as well as the ambiguous text.
CONCLUSION
The debate about whether courts should engage legislative history when interpreting statutes has come full circle. The Rostrum Principle, however, is not a mere expansion of legislative history in the traditional sense. Instead, the Rostrum Principle attempts to make the law on extratextual sources more coherent while also recasting such use as reflective of the presentation of the legislation in the public sphere. Operating under the premise that legislators are representatives of the people and are required to account to the people for their legislative acts, Rostrum merely enlarges the public sphere through which such accounting takes place. It is a legal fiction to enshrine the halls of Congress as the bastion of public debate while turning a blind eye to the parallel public debate on popular and social media. Because elected officials carry a veneer of trust, it is particularly misleading when an elected official uses the media to disseminate a publicregarding spin of legislation and then drafts or votes for something containing a hidden private benefit.
The Rostrum Principle creates a new institutional framework where the judicial practice of deferring to the cultural debate as expressed through the public sphere for purposes of interpreting ambiguity in turn has the normative effect of reinvigorating trust and restoring democratic engagement and accountability of the legislative process. Since the marketing of legislation in popular and social media changed dramatically in recent years, Rostrum is a tool that is just now coming into its own.
143. See Bell, supra note 34, at 83 ("Just as each legislator has a duty to make herself aware of the statutory text and its meaning in ordinary English usage, under the public justification approach each individual legislator also has a duty to make herself aware of the public justification offered for the statute, and to vote on the basis of that public justification. Accordingly, if the legislator votes for the statute without dissenting from the public justification, she should be viewed as constructively assenting to that public justification. The legislator who fails to familiarize herself with the public justification for a statute, or fails to challenge a public justification that she privately considers inaccurate, has not acquitted her duty as a legislator. Her actual views of the statute's rationale are irrelevant because she failed to meet her obligation to address the statute's public justification.").
